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the lessee the right of possession, and it is the duty of the lessee to 
enforce such right of possession as against all persons wrongfully in 
possession at the beginning of the lease, whether they be trespassers or 
former tenants wrongfully holding over. West v. Kitchell (Miss.), 68 
South. 469; Sigmund v. Howard Bank, 29 Md. 324; Playtcr v. Cunning- 
ham, 21 Cal. 229; Gassollo v. Chambers, 73 111. 79. 

Another line of cases, following the rule in Coe v. Clay, 5 Bing. 440, 
known as the English view, hold that there is an implied Covenant that 
the lessor will put the lessee in actual possession. The ground on which 
this doctrine stands is that he who lets, agrees to give possession and 
not merely to give a chance of a law suit. King v. Reynolds, 67 Ala. 229, 
42 Am. Rep. 107; Sloan v. Hart, 150 N. C. 269, 63 S. E. 1037, 134 Am. 
St. Rep. 911, 21 L. R. A. (N. S.). 239; Herpolsheimer v. Christopher, 76 
Neb. 352, 111 N. W. 359, 9 L. R. A. (N. S.) 1127, 14 Ann. Cas. 399; 
Cleveland, etc., Ry. Co. v. Joyce, 54 Ind. App. 658, 103 N. E. 354. This 
doctrine is limited, however, to those cases in which the trespasser 
took possession before the lease was to take effect. See King v. 
Reynolds, supra; Sloan v. Hart, supra. The measure of damages for the 
breach of the implied covenant, held to exist by this view, is the dif- 
ference between the rent agreed upon and the market value of the term 
plus the special damages necessarily resulting from the failure to put 
the lessee in possession. Colin v. Norton, 57 Conn. 480, 18 Atl. 595, 5 L. 
R. A. 572; Herpolsheimer v. Christopher, supra. The principal case is 
eminently sound since the lessor did not give the lessee the right of 
possession, which is required by all the cases. 

Real Property — Fee Simple — Restraint of Alienation. — A testator de- 
vised land to his daughter in fee, but with the condition that she should 
not dispose of any part of it unless she became a widow and it be nec- 
essary to dispose of it for her support. Held, the condition against 
alienation is void. Schivrcn v. Falls (N. C), 87 S. E. 49. 

Under the early feudal law the tenant of the fee simple was not al- 
lowed to alien his estate except by subinfeudation, which did not 
terminate his responsibility to the lord of the fee. Minor, Real Prop- 
erty, §§ 5, 162. In the year 1289 Parliament passed the Statute Quia 
Emptores (18 Edw. I), which prohibited subinfeudation and provided 
that a grantee should thenceforth hold not through his grantor, but 
immediately of the superior lord. Minor, Real Property, § 5; 1 Wash- 
burn, Real Property, 5 ed., 59. Since this statute the tenant of the fee 
simple has possessed the complete jus disponendi so far as the convey- 
ance of property is concerned. Minor, Real Property, § 162; 1 Wash- 
burn, Real Property, 5 ed., 84. But it has been only since the Statute 
of Wills (1541) that the owner of the fee has had the untrammeled right 
to devise his land. Minor, Real Pkoi'ekty, §§ 162, 1240. 

An unlimited power of alienation is among the incidents generally 
attached to fee simple estates. Consequently a condition not to alien 
when annexed to a grant of a fee simple estate, is repugnant to this 
power, and for that reason is usually held void. Potter v. Couch, 141 
U. S. 296; Winsor v. Mills, 157 Mass. 362, 32 N. E. 352; Mandlebaum v. 
McDonell, 29 Mich. 78, 18 Am. Rep. 61. See 4 Kent Com. 131. In some 
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states it is held that the power of disposition by the fee simple owner 
may be restricted within reasonable limits by the terms of the grant, 
e. g., that the grantee shall not convey to particular persons, or within 
a limited time, or that he may use the property only for a specfied pur- 
pose. French v. Quincy, 3 Allen (Mass.) 9. See Warner v. Bennett, 
31 Conn. 468. See also, Minor, Real Property, § 162; 1 Washburn, Real 
Property, 5 ed., 85. Indeed there seem to be several well-defined ex- 
ceptions to the rule that a complete jus disponendi is a sine qua non of 
a fee simple estate: (1) A reasonable restriction may be made, such 
as restriction on alienation of a lot containing a mausoleum. Camp v. 
Clcary, 76 Va. 140. (2) Restrictions may be placed on property con- 
veyed to a married woman as her equitable separate estate. Wells v. 
McCall, 64 Penn. St. 207. (3) Restrictions may be made where the 
grantee is a corporation. Stuyvesant v. Mayor of New York, 11 Paige 
(N. Y.) 414; French v. Quincy, supra. (4) A restriction may be annexed 
to a tract other than that granted. Minor, Real Property, § 584; 2 
Th. Co. Lit. 31. (5) A restriction may be made when annexed to a 
bond. Minor, Real Property, § 585; 2 Th. Co. Lit. 29. See Freeman v. 
Freeman, 2 Vern. 233. 

It is obvious that the only exception open to the principal case if 
the first. In connection with that exception there are two diametrically 
opposed classes of decisions. One goes upon the theory that a re- 
straint upon the alienation of a fee simple title even for a limited pe- 
riod, is utterly inconsistent with, and repugnant to, the nature of such 
an estate; that by the grant or devise of a fee, the whole power over 
and in it, is vested in the grantee or devisee — one of the most vital 
characteristics thereof being the power of unrestrained alienation. 
Mandlcbaum v. McDonell, supra; Latimer v. Waddcll, 119 N. C. 370, 26 
S. E. 122, 3 L. R. A. (N. S.) 668; Greene v. Greene, 125 N. Y. 506, 21 
Am. St. Rep. 743, 26 N. E. 739; Clark v. Clark, 99 Md. 356, 58 Atl. 24. 
The other class of cases hold that a limited restraint upon the alien- 
ation, if for a reasonable time, is a valid restriction. Libby v. Clark, 
118 U. S. 250; Wallace v. Smith, 113 Ky. 263, 68 S. W. 131; Stewart v. 
Brady, 3 Bush (Ky.) 623. See McWilliams v. Nisby, 2 Serg. & R. (Penn.) 
507, 7 Am. Dec. 654. It is said that the latter doctrine had its origin 
in Largc's Case, 2 Leon. 182. This case is frequently cited in opinions 
but seldom discussed. Reference to the case will show that it is not 
in point in that the estate involved was contingent. This error <s 
pointed out and thoroughly discussed in Mandlebaum v. McDonell, supra. 
The great weight of authority supports the first view, and this is the 
one followed by the principal case. 

Statutes— Regularity of' Enactment— Review by the Courts.— The 
Constitution of New Mexico provided that immediately after the pas- 
sage of a bill it should be read in full in each house and that the fact 
of such reading should be entered on the journal. A bill was prop- 
erly signed and approved and was duly deposited with the Secretary of 
State, but it did not appear from the journal that it was read as re- 
quired by the Constitution. Held, the duly enrolled bill is conclusive 



